NTSB Order No.
EM 86

UNI TED STATES OF AMERI CA
NATI ONAL TRANSPORTATI ON SAFETY BQARD
WASHI NGTON, D. C
Adopt ed by the NATI ONAL TRANSPORTATI ON SAFETY BQOARD
at its office in Washington, D. C
on the 14th day of April, 1981.
JOHN B. HAYES, Commandant, United States Coast Guard
VS.
W LLI AM Tl NGLEY, Appel | ant.
Docket No. ME-80

CPI Nl ON AND ORDER

Appel | ant seeks revi ew of the Commandant's decision affirmng
t he suspension of his license (No. 432240) for negligent pilotage
of the SS PORTLAND. Previously, appellant has appealed to the
Commandant (Appeal No. 2174) from the initial decision of
Adm ni strative Law Judge Roscoe H W/l kes, entered after a ful
evidentiary hearing.! Throughout these proceedi ngs, appellant has
been represented by counsel.

The negl i gence charge was conprised of specifications alleging
t hat appellant's inprudent navigation and failure to ascertain the
correct state of the tide, arriving i nbound from Cook Inlet at the
port of Anchorage, Al aska, caused the vessel's collision wth the
Anchorage Gty Dock on Cctober 20, 1976. The | aw judge found that
appellant had relied on the previous day's high tide forecast in
calculating that the tide would be ebbing as the PORTLAND nmade its
approach fromthe south for a starboard landing;? that, in fact, it
was about 25 m nutes before high tide and the current was stil
flooding; and that the flooding tide, in turn, was causing the
vessel to accelerate above the normal speed used for such
approaches. He further found that when appellant realized this and
aborted the | anding, the PORTLAND was passing its assigned berth
and in danger of <colliding wth the tug KNIK WND noored

1Copi es of the decisions of the Vice Commandant (acting by
del egation) and the |l aw judge are attached. 33 CFR 1.01-40.

2The dock is located along the eastern shore of Knik Arm a
northerly extension of Cook Inlet, with berthing term nals aligned
in roughly a north-south direction (I.D. 12).



approxi mately 250 feet ahead at the next berth; and that in taking
evasive action to avoid the tug, the PORTLAND struck the dock
causi ng extensive damage and knocking a shore crane "into a
position where it was hangi ng and dangling over the water" (I.D.
16) .

In addition to nmaking "highly erroneous and useless
cal cul ations" of the tide and the resulting current (1.D. 17), it
was found that appellant "should have been altered to his error
with an opportunity to correct it [at an earlier stage], had he
been nore careful” (1.D. 36). Upon concluding that both charges
were established as factors contributing to the casualty, and
taking into account a simlar offense on appellant's past record,
the | aw judge suspended his license for a period of 3 nonths.?

In his brief on appeal, appellant contends that (1) the |aw
judge erroneously denied a tinely notion to dism ss the charge of
i nprudent navigation; (2) a decision of the Coast CGuard not to seek
immunity for the master of the PORTLAND was a denial of due
process; and (3) the offense was m sclassified in the selection of
an appropriate sanction. Counsel for the Conmandant has filed a
brief in opposition.*

Upon consideration of the briefs and the entire record, we
conclude that the findings of the law judge are supported by
reliable, probative, and substantial evidence. W adopt the above
recited findings as our omn. Mreover, we agree that the sanction
IS warrant ed.

The law judge ruled correctly, in our view, that the
presunption of fault against a noving vessel striking a stationary
object nullified any objection that the charge of inprudent
navi gation was vague and uncertain. In Admralty law the
presunption rests on the cormmonly accepted fact that such damage is
not ordinarily done by a vessel under control and properly managed.
It has the effect of a prima facie case, placing the burden on the
owners of the wvessel to rebut the inference of negligent

3The suspension order is stayed pending the disposition of
this appeal. 46 CFR 5.30-35(d).

“A suppl enental brief filed by appellant in reply to that of

t he Commandant has al so been considered. Hi's further request for
oral argunent is denied. 46 CFR 825.25.
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navi gation.®> W see no reason for exenpting the vessel's navi gator
in a disciplinary proceeding from the rules governing civil
litigation in the sane type of case.® The pleading served notice
that the Coast CGuard intended to rely on the presunption, if
necessary, to prove its case and provided appellant with an
opportunity to prepare his defense on that understanding.’” W find
no error.

W are al so persuaded that the Coast Guard acted within the
l[imts of a reasonable policy in declining to immnize the master
of the PORTLAND fromcrimnal prosection. The issue arose when the
master, called by appellant as a witness and after being sworn,
made the claim through his counsel that he mght be required to
gi ve evidence which could be used to charge himwith a crine.® He
was excused w thout testifying and a procedure designated as
Commandant's Instruction No. 5904.6 was followed to obtain his
testimony under a grant of statutory imunity.

The general immunity statute (18 U S. C. 6001 et seq.) provides
that a witness invoking the privilege against self-incrimnation at
any proceedi ng before an agency of the United States nmay be ordered
to testify, with the approval of the Attorney General, if in the
agency's judgenent "the testinony... nmy be in the public
interest". 18 U. S. C. 6004. This confers "use" imunity on the
witness as provided in 18 U S C 6002; that is, neither the
testinony nor any information derived from it, directly or
indirectly, may be used against himin any crimnal case except a
prosecution for perjury, making a false statenent, or otherw se
failing to conply with the order.

The Commandant's instruction is confined to cases where the
W tness asserting the privilege is the only source of information
other than the person charged. In accordance with this policy, the

> Patterson Gl Terminals v. The Port Covington, 109 F. Supp
953 (E.D. Pa. 1952), aff'd 208 F.2d 694 (3d Cr. 1953).

Commandant v. Pierce, NISB Order No. EM 81, adopted August
28, 1980.

The law judge ultimately found that the Coast Guard net its
burden of proof wi thout aid of the presunption (1.D. 35).

8Particular reference was nade to the crimnal penalties
authorized by the Federal Boat Safety Act (a $1,000 fine or
i nprisonment for 1 year, or both) against any person who uses a
vessel in a grossly negligent manner so as to endanger the life,
limb, or property of another. 46 U S.C. 1461(d), 1483.
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chi ef counsel of the Coast Guard determned that it was not in the
public interest to conpel the master's testinony "in |ight of the
fact that there are other wtnesses that can testify as to the
events that transpired on the bridge..." (1.D. 32). The inmmunity
statute, in plain terns, authorizes the agency conducting the
proceedi ng to make the public interest assessnent, subject to the

veto power of the Attorney Ceneral. Obviously, this authority is
not intended to be used indiscrimnately® but in the sound exercise
of the agency's discretion. It is not enough to argue, as does

appel l ant, that the Coast Guard "had nothing to | ose" by granting
imunity to the naster. The statute is designed solely to serve
the governnment's need for information rather than the interest of
persons prosecuted by the governnent.!® Courts have held that "a
def endant m ght be denied due process if the governnent uses it
authority to seek immnity for its own w tnesses, but declines to
do so on behalf of the defendant."!* Applying this test the Coast
Guard action clearly did not violate due process. W have found no
precedent or other authority, and appellant cites none, which would
support a contrary hol ding. Hence, the second contention is
rej ect ed.

Appel  ant argues in the alternative that the | aw judge should
have excluded hearsay statenments attributed to the master for
negligent navigation as well as appellant. Appel lant's own
statenments at the tinme showed that by m staking the date of arrival
for the previous day he had mscal cul ated the tine of high tide to
be an hour earlier than it actually was; and the master had
acknowl edged that, in approaching the dock, the PORTLAND was caught
"in a tidal current that he had never experienced before in his 2
1/2 years of comng into Anchorage...", and that he has reacted too
late in deciding to pull out of the approach (Exh. 17, Tr. 257).
Such adm ssions against interest by a witness refusing to testify
on the basis of his privilege against self-incrimnation are

One of the primary concerns of the statutory enactnents in
this area, past and present, has been the elimnation of abuses in
the form of "imunity baths" for wtnesses testifying at
nonj udi ci al proceedi ngs. See Comment on I mmunity ProvisionS, Vol.
1, pp. 1406-1409, Working Papers of the National Conmm ssion on
Ref orm of Federal Crim nal Laws (1970).

VUnited States v. Herman, 589 F.2d 1191 (3d G r. 1978), sert.
denied, 441 U S. 913 (1979).

UUnited States v. Allessio, 528 F.2d 1079, 1081 (9th Cr.
1976), cert. denied, 426 U S. 948 (1976); Earl v. United States,
361 F.2d 531 (D.C. Gr. 1966), cert. denied, 388 U S. 921 (1967).
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adm ssi ble as an exception to the hearsay rule.?!?

Finally, appellant contends that the sanction be an adnonition
for inattention to duty as conpared with the suspensi on ordered by
the law judge on a finding of negligence. The offense are
considered to be "essentially the sanme" by definition in one Coast
Guard regul ation®® but another regulation containing the scale of
average orders indicates that inattention to duty is sinply the
| esser of two offenses having the sane elenments.* Based on our
review of the record, appellant's various acts and om ssions
represented a serious breach of duty on the part of a ship's pilot.
H s fault consisted not only in msreading the tide tables which
caused the vessel's excessive rate of speed but in his failure
thereafter to take routine precautions, such as slowng down
sufficiently to observe the current's effect on the vessel or
comuni cating by radio with personnel at the dock to determne its
di rection, which mght have enabled himto discover the error and
take corrective action well before the point where the collision
was, for all practical purposes, unavoidable. W agree wth the
| aw judge that these "actions fell short of what can reasonably be
expected of a prudent pilot" (I.D. 36).1 The sanction is
comensurate with the degree of the offense and the need to
"instill in appellant a regard for the inportance of greater
caution in the future".?®

ACCCRDI N&Y, |IT IS ORDERED THAT:

125 Wgnore, Evidence 81456 (Chadbourn rev. 1974). The initial
decision noted that the nmaster was charged by the Coast Guard in a
separate case "[f]ollow ng these conversations"” (I.D. 27), although
that case was later wthdrawn and never prosecut ed.

1346 CFR 5.05(a) (2).

The sanctions listed for a second offense of ordinary
negligence (i.e., neglect of duty) in Goups B and D of the scale
are suspensions from 6 and 12 nonths respectively. See 46 CFR
5. 20- 165.

1"A pilot is enployed because he is presuned to have know edge
of the tides and currents and their effects upon the ship and al
ot her dangers affecting the safety of the vessel due to I ocal
conditions". The Framlington Court, 69 F.2d 300, 304 (5th Gr.
1954) .

*Commandant v. Hardsaw, NTSB Order No. EM 76, adopted
Sept enber 25, 1979.



1. The instant appeal be and it hereby is denied; and

2. The orders of the Commandant and the | aw judge suspendi ng
appel lant's |icense No. 432240 for 3 nonths be and they hereby are
affirnmed.

KING Chai rman, MADANMS and GOLDVAN, Menbers of the Board concurred
in the above opinion and order. BURSLEY, Menber, did not
partici pate and DRI VER, Vice Chairman, was absent.

Yl'n a subsidiary argunent appel |l ant questi oned whet her he was
acting "under the authority" of his license in this case. W are
in no doubt that a pilot's endorsenent for "the waters of
sout heastern and sout hwestern Al aska”, which he held, enconpassed
t he geographical area of Cook Inlet, Knik Arm and the port of
Anchor age, Al aska; and that he was acting within the scope of his
license at all tinmes while piloting the SS PORTLAND.
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